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CMS Resets the Clock for Return Of Medicare
Overpayments
Mark F. Weiss, JD
Finders keepers, losers weepers. Except in connection with overpayments
from Medicare, then it’s a violation of the federal False Claims Act leading
to signi cant liability—that is, unless you repay the overpaid sum within 60
days.
But when does the 60-day period begin?
On Feb. 12, the Centers for Medicare & Medicaid Services (CMS) answered
that question as to Medicare Part A and Part B when they released nal regulations on the
reporting and return of overpayments.
A Bit of Background
You’re undoubtedly familiar with the concept of the federal False Claims Act, often referred
to as the “whistleblower” law. It’s a Civil War–era statute that imposes liability for making
fraudulent claims for payment to the U.S. government. Penalties are three times the amount
of the improper payment plus up to $11,000 per claim.
ADVERTISEMENT

Subsequently, the concept of a “reverse false claim” came into being by way of amendment
of the False Claims Act. Essentially, it makes it a false claim to conceal, to knowingly and
improperly avoid, or decrease an obligation to pay or transmit money or property to the
federal government.
Due to a provision in the Affordable Care Act (ACA), overpaid Medicare (as well as
Medicaid) claims must be paid back to the government within 60 days of the “date on which
the overpayment was identi ed.” The provision does not require a speci c intent to defraud.
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In other words, the failure to return Medicare overpayments within 60 days of the “date on
which the overpayment was identi ed” makes each of the underlying claims a “reverse false
claim” subject to the False Claims Act’s draconian penalties. One defect, however: The ACA
did not de ne what constitutes “identi cation,” leaving open the question of when the 60day period actually begins.
Until the release of the new nal regulations, the answer to that question was unclear.
Prior Proposed Regulations
On Feb. 16, 2012, CMS proposed regulations stating that a Part A or Part B overpayment
would be “identi ed” when a provider had “actual knowledge of the overpayment or acts in
reckless disregard or deliberate ignorance of the overpayment.”
Those proposed regulations were criticized on multiple grounds. On the central issue of
what “identi ed” meant, what would happen if the provider could not quantify the
extent/amount of the overpayment within 60 days? The proposed regulations also imposed
a 10-year lookback period, consistent with the outer limit of the statute of limitations in the
False Claims Act. That meant that a provider must repay if the overpayment is “identi ed”
within 10 years of its date.
But proposed regulations are just that, proposals, and they have no legal effect.
One Court Opinion
To date, and before the release of the new nal regulations, only one court opinion, United
States ex rel. Kane v Health rst Inc., has addressed the issue of what “identi ed” means for
purposes of the 60-day repayment language in the ACA.
In very abbreviated form, the facts underlie that Aug. 13, 2015, opinion centered on a coding
error caused by a software glitch that led to overpayments to Health rst’s parent entity,
Continuum Health Partners Inc. (Continuum), in connection with Medicaid cases. (As
mentioned above, the 60-day repayment rule applies to both Medicare and Medicaid
overpayments.) In September 2010, auditors from the Of ce of the New York State
Comptroller approached Continuum with questions regarding the incorrect billing.
Continuum assigned one of its employees, Robert Kane, to investigate what had been
improperly billed.
Approximately ve months later, Kane emailed his report and spreadsheet to Continuum’s
management. His report indicated more than $1 million of improper billing due to the
coding error, but said further analysis was required to con rm his initial ndings.
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Rather than voluntarily following up, Continuum terminated Kane.
Under pressure from the state of New York,
Continuum began making a handful of
repayments. However, it didn’t nish repaying
until after March 2013 following receipt of a civil
investigative demand from the U.S. government.
In 2011, Kane led a whistleblower action under
the False Claims Act as well as under New York’s
counterpart state law.
Prosecution of the case was taken over by the
United States and by the state of New York. They
alleged that Continuum fraudulently delayed
repayment by up to two years after it knew of the
extent of improper billing, and that by “intentionally or recklessly” failing to take necessary
steps to timely identify claims affected by the software glitch, Continuum violated the
“reverse false claims” provision of the False Claims Act and of its New York corollary.
The central question: When had there been an “identi cation” of overpayment triggering the
start of the 60-day time period?
The government argued, and the District Court in Kane agreed, that the de nition of
“identi ed” is satis ed when a person is “put on notice that a certain claim may have been
overpaid.”
The federal District Court held that Kane’s email and spreadsheet properly “identi ed” the
overpayments and that those overpayments matured into obligations in violation of the
False Claims Act when they were not reported and returned within 60 days.
As had been the case in connection with reaction to the 2012 proposed regulations, many
feared that United States ex rel. Kane v Health rst Inc. was imposing an unworkable
standard. For example, the opinion in that case revealed that there was no dispute that
Kane’s analysis was rough and that in the end only about half of the identi ed claims were
indeed overpaid.
So, what was a provider to do if it could not identify with any certainty exactly what suspect
claims were overpaid within the short 60-day time period? Should he or she repay every
potentially overpaid claim just to make certain that they did not violate the False Claims
Act? And, must they go back and do that analysis for an entire 10-year lookback period?
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The New, Final Regulations
Fortunately for providers, the new, nal regulations released in February, which became
effective on March 14, provide both clarity and relief.
De nition of Identi ed
The nal rule states that “a person has identi ed an overpayment when the person has or
should have, through the exercise of reasonable diligence, determined that the person has
received an overpayment and quanti ed the amount of the overpayment.”
In other words, although there is a requirement of reasonable diligence, “identi cation”
doesn’t occur—and, therefore, the 60-day time period does not begin to run—until the
provider both determines that it received an overpayment and quanti es the overpayment.
Note, however, that the “reasonable diligence” requirement means that a provider cannot
simply ignore the possible existence of an overpayment or delay quantifying the amount
due back to the government. In the event of a failure to exercise reasonable diligence, the
60-day clock would start running.
In the explanatory language referred to as the “preamble” to the new regulations, CMS
explained its position that “reasonable diligence” includes both proactive compliance
activities conducted in good faith by quali ed individuals to monitor for the receipt of
overpayments, and investigations conducted in good faith and in a timely manner by
quali ed individuals in response to obtaining credible information of a potential
overpayment.
Although the regulations do not state how much time a provider may take to complete its
investigation, CMS’s preamble comments are that reasonable diligence is demonstrated
through the timely, good-faith investigation of credible information, which is at most six
months from receipt of the credible information, except in extraordinary circumstances. In
CMS’s opinion, then, absent extraordinary circumstances, a provider would have six months
to investigate and quantify, and then 60 days to report the overpayment.
Alternative Routes To Report Overpayments
The regulations set out alternatives for reporting an overpayment.
The provider may report the overpayment and return the overpayment to the provider’s
applicable Medicare administrative contractor. The payment must be made in compliance
with the 60-day rule.
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Or, the provider may make a disclosure under the Of ce of the Inspector General’s selfdisclosure protocol or the CMS voluntary self-referral disclosure protocol resulting in a
settlement agreement using the process described in the respective protocol. The 60-day
period is tolled while the provider is actively engaged in one of those processes.
Lookback Period
Instead of the 10-year lookback period set out by CMS in the 2012 proposed regulations, the
nal regulations require providers to look back only six years when identifying an
overpayment.

—Mark F. Weiss, JD
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Take Less Than 60 Seconds for the Takeaway on the 60Day Rule
1. You must proactively conduct compliance activities to monitor for the receipt of overpayments.
2. If you discover credible information of a potential overpayment, you must conduct, through qualified
individuals, a goodfaith and timely investigation. In order to protect yourself to the fullest extent possible,
engage outside legal counsel to coordinate the investigation.
3. You must continue to work with reasonable diligence to quantify the amount of the overpayment.
4. Once the amount has been determined, you have 60 days to report and repay, subject to any applicable
tolling period.
5. Document your compliance efforts and your reasonable diligence efforts in order to demonstrate compliance
with the repayment rule.
6. Especially because the federal False Claims Act, the “whistleblower” law, underlies the return of overpayment
issue, don’t fire the bearers of bad news. That almost guarantees that they will turn into whistleblowers. (By
the way, Kane filed suit for wrongful termination, too.)
7. Potential false claims whistleblowers work for you (or for your billing service).
8. It’s not just the federal False Claims Act that you need to worry about. There are state law counterparts
including some that deal with payments from any payor, not just governmental payors.
9. A small glitch can turn into an extremely large False Claims Act liability due to the treble damages provision
and the $11,000 perclaim penalty. For example, 1,000 claims leading to a $10 overpayment each can result
in $30,000 of damages plus $11 million in penalties.
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